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Disclaimer

The material provided in this presentation is general in nature.  It

is only a summary and is not intended to be comprehensive in

any way.

The material provided in this presentation should not be relied

upon or treated as a substitute for legal advice in relation to

individual situations.

Daniel Owen shall have no responsibility for any loss which

may arise from reliance upon (a) any part of the material

provided in this presentation or (b) any input by him to the

subsequent discussion.



Treaty on the Functioning of the European 

Union: environmental provisions

Principal legal basis for environmental protection 

measures: Arts 191–193, comprising Title XX on 

‘Environment’

But see also Art 11:  ‘Environmental protection 

requirements must be integrated into the definition 

and implementation of the Union’s policies and 

activities, in particular with a view to promoting 

sustainable development.’



Treaty on the European Union:  

environmental provisions

See in general Art 3 (3) & (5)

But, more specifically, see Art 21 (2):  ‘The [EU] shall define 
and pursue common policies and actions, and shall work for a 
high degree of cooperation in all fields of international 
relations, in order to: … (d) foster the sustainable economic, 
social and environmental development of developing 
countries, with the primary aim of eradicating poverty;  … (f)
help develop international measures to preserve and improve 
the quality of the environment and the sustainable 
management of global natural resources, in order to ensure 
sustainable development; …’

See also Art 37 of the Charter of Fundamental Rights of the 
European Union  (some overlap with Arts 192 and 11 of TFEU)



Application of the

EU Common Fisheries Policy  1/2

Regulation 2371/2002, Art 1 (1):

‘The [CFP] shall cover conservation, management and 

exploitation of living aquatic resources, aquaculture, 

and the processing and marketing of fishery and 

aquaculture products where such activities are 

practised on the territory of Member States or in 

[Union] waters or by [Union] fishing vessels or, 

without prejudice to the primary responsibility of the 

flag State, nationals of Member States.’



Application of the

EU Common Fisheries Policy  2/2

COM (2011) 425, Art 1:

(1):  The [CFP] shall cover: … conservation, 
management and exploitation of marine biological 
resources; and […]

(2):  The [CFP] shall cover the activities referred to in 
paragraph 1 where they are carried out:  (a) on the 
territory of Member States; or (b) in Union waters, 
including by fishing vessels flying the flag of, and 
registered in, third countries; or (c) by Union fishing 
vessels outside Union waters; or (d) by nationals of 
Member States, without prejudice to the primary 
responsibility of the flag State.



What are ‘Union waters’?

Regulation 2371/2002 (Art 3 (a)):  “ ‘Community waters’ 
means the waters under the sovereignty or jurisdiction of 
the Member States […] ”

COM(2011) 425 (Art 5) and Council’s General Approach 
(Art 5 (1)): “ ‘Union waters’ means the waters under the 
sovereignty or jurisdiction of the Member States […] ”

So ‘Union waters’ (ex-’Community waters’) include:

- internal waters

- territorial sea

- exclusive economic zone (or equivalent)

But continental shelf, especially outer shelf, is less clear



Environmental protection provisions

in Regulation 2371/2002

Arts 1, 2 and 3:  scope and objectives

Art 4:  types of measures

Arts 5 and 6:  recovery and management plans

Arts 7, 8 and 9:  delegated powers

Art 31:  Regional Advisory Councils

Art 33:  Scientific, Technical and Economic Committee 

for Fisheries

See further Churchill and Owen, 2010, pp 259‒260



Environmental protection provisions

in COM(2011) 425

See, in particular, Arts:

2 & 5:  general provisions

7 & 8: types of measures

11: content of multiannual plans

12:  compliance with site duties under HD, BD, MSFD

13:  Commission measures against serious threats

14: technical measures frameworks

26:  Member State measures within 12 nm

37: data requirements

41: Sustainable Fisheries Agreements



Environmental protection provisions

in COM(2011) 425:  Article 12

Compliance with obligations under Union 
environmental legislation

1. In [SACs] within the meaning of Article 6 of [HD], of 
Article 4 of [BD] and of Article 13(4) of [MSFD], fishing 
activities shall be conducted by Member States in such 
a way so as to alleviate the impact from fishing 
activities in such [SACs].

2. The Commission shall be empowered to adopt 
delegated acts in accordance with Article 55, to specify 
fishing related measures to alleviate the impact of 
fishing activities in [SACs].



Environmental protection provisions

in Council’s General Approach

See, in particular, the following developments:

- specific mention of ‘good environmental status’ (under

MSFD) in objectives (Art 2 (4)(g))

- clear power for Member State to adopt measures under

Art 12 (but only for own-flag vessels); Art 12 expansion?

- reference to ‘incentives … to improve or restore the

ecosystem’ (Art 7)

- objectives of external policy state that EU shall

‘improve policy coherence of EU initiatives’ (mentioning

‘environmental … activities’) (Art 38b)



EU’s environmental protection measures 

under CFP within Union waters

Some framework Regulations address the environment:  
2371/2002, 1967/2006, 1198/2006, 199/2008

Legislative activity regarding EU waters has addressed cold-
water corals, seabirds, certain species and habitats of 
Mediterranean Sea, cetaceans, sharks

[see further Churchill and Owen, 2010, pp 259‒266]

A seabird action plan has been a very long time in coming 
(but is finally due for adoption on 16 November 2012) 

Since Lisbon, there has been very little legislative activity on 
protection of environment under CFP



Marine Strategy Framework Directive  

(2008/56/EC):  introduction  1/2

Legal basis:  Art 175 (1) TEC, i.e. ‘Environment’ Title

Arts 1 (1) & 2 (1):  MSFD ‘establishes a framework within 
which Member States shall take the necessary measures 
to achieve or maintain good environmental status in the 
marine environment by the year 2020 at the latest’ and 
‘shall apply to all marine waters as defined in Article 3(1) 
[…].’

Art 3 (1): ‘ “marine waters” means:  (a) waters, the 
seabed and subsoil on the seaward side of the baseline … 
extending to the outmost reach of the area where a 
Member State has and/or exercises jurisdictional rights
[…]; and (b) coastal waters […]



Marine Strategy Framework Directive  

(2008/56/EC):  introduction  2/2

Establishes deadlines for various stages

Deadline of 15 July 2012 (now past) applied to:

- ‘initial assessment’ of status and impacts

- ‘determination’ of good environmental status

- establishment of series of targets and indicators

Later deadlines for:

- monitoring programme

- development and then entry into operation of

‘programme of measures’



Marine Strategy Framework Directive:  

interaction with CFP  1/4

Annex I, entitled ‘Qualitative descriptors for determining 
good environmental status’, includes the following 
descriptor, which deals with target species:

‘(3) Populations of all commercially exploited fish and 
shellfish are within safe biological limits, exhibiting a 
population age and size distribution that is indicative of a 
healthy stock.’

Descriptors (1), (4) and (6) are very relevant to the impact 
of fishing activities on the wider marine environment

Details for each descriptor, to assist Member States, are 
provided by Commission Decision 2010/477/EU

Also, various technical discussions at EU level are ongoing



Marine Strategy Framework Directive:  

interaction with CFP  2/4

Recitals (39) & (40) expressly acknowledge role of CFP

Operative provisions do not mention CFP, but see Art 15:

1.  Where a Member State identifies an issue which has an 
impact on the environmental status of its marine waters and 
which cannot be tackled by measures adopted at national 
level, or which is linked to another [EU] policy or international 
agreement, it shall inform the Commission accordingly and 
provide a justification to substantiate its view. […]

2.  Where action by [EU] institutions is needed, Member 
States shall make appropriate recommendations to the 
Commission and the Council for measures regarding the 
issues referred to in paragraph 1. […]



Marine Strategy Framework Directive:  

interaction with CFP  3/4

COM(2011) 425:

Recital (8):  ‘The [CFP] should contribute to the 
protection of the marine environment and in particular 
to the achievement of good environmental status by 
2020 the latest as set out in Article 1(1) of [MSFD].’

Art 2 (4): ‘The CFP shall integrate the [EU] 
environmental legislation requirements.’

Art 12 (and recital (24)):  compliance with duties under 
Art 13(4) of MSFD



Marine Strategy Framework Directive:  

interaction with CFP  4/4

Council’s General Approach:

- repeat of recital (8) from COM(2011) 425

- specific mention of ‘good environmental status’

in objectives (Art 2 (4)(g))

- rewording of Art 12 (and repeat of recital (24))



Habitats and Birds Directives 

(92/43/EEC & 2009/147/EC):  introduction

Legal basis:  ‘Environment’ Title

Site protection (Natura 2000) and species protection

Geographical scope:

- internal waters

- territorial sea

- exclusive economic zone (or equivalent)

But continental shelf is a little less clear



Habitats and Birds Directives:

interaction with CFP  1/2

Approaches taken by Germany and Ireland

[see Churchill and Owen, 2010, p 264]

Approach taken by Netherlands:  see Commission 

Decision 2012/638/EU

Commission has issued guidance:  ‘Fisheries Measures 

for Marine Natura 2000 sites’ (available on DG Mare 

website)



Habitats and Birds Directives:

interaction with CFP  2/2

COM(2011) 425:

Art 2 (4): ‘The [CFP] shall integrate the [EU] environmental 

legislation requirements.’

Art 12 (and recital (24)):  compliance with duties under Art 

6 of HD and Art 4 of BD

Council’s General Approach:

Art 2 (4)(h):  ‘The [CFP] shall in particular … be coherent 

with the [EU] environmental legislation […]’

Art 12 reworded (and recital (24) repeated)



EU’s environmental protection measures under 

CFP in areas beyond national jurisdiction

Qualified prohibitions on:

- use of driftnets (Regulation 894/97)

- shark finning (Regulation 1185/2003; under revision)

- encircling with purse seines of any school or

group of marine mammals (Regulation 520/2007)

Also:

- Regulation 734/2008:  protection of VMEs in high seas

from adverse impacts of bottom fishing gears

- implementation of RFMO measures on environment



Some conclusions

Environmental protection measures under CFP have 
been piecemeal; and very little activity recently

MSFD provides an opportunity for a less piecemeal, 
more concerted, approach

But experience so far from HD and BD suggests that the 
opportunity may not be seized

More is anyway needed to implement the species 
protection pillar of HD and BD

Art 12 in COM(2011) 425, which applies to HD, BD and 
MSFD, only relates to site duties
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