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O O O O1 - UNCLOS: A LEGAL BASIS FOR THE CREATION OF MPAS?

UNCLOS: the original international legal basis of the StatesUNCLOS: the original international legal basis of the States 
duty to create MPAs 

ARGUMENTS: 
- art. 192, 193, 194 (5) and 145 (para. b) , , ( ) (p )
- use of the teleological and systematic interpretation 
methods (art. 31,VC 1969), particularly the use of the 
evolutionary interpretation approach (Nordquist, IV, 1990; Freestone, 

1996; Wolfrum et al, 2000; Owen, 2001; Boyle et al, 2009; Ribeiro, 2010): 
States practice: regional international conventions related to
MPAs and CBD complemented by the Jakarta Mandate of 1995
(W lf & M 2000) PLUS resolutions of UN General Assembly on(Wolfrum & Matz, 2000) PLUS resolutions of UN General Assembly on
Oceans and Law of the Sea



2 - WHAT DO WE UNDERSTAND BY  ‘MARINE PROTECTED AREA’?

The concept of MPA has no clear borders, being used 
in highly varied situations 

UNCLOS favours the dilution of the concept:
fi hi i l ’ t i PSSA• fishing reserves; marine mammals’ sanctuaries; PSSA;

Preservation Reference Areas designated by ISA; safety
d f l l dareas around artificial islands  (wide concept)

PLUS

• areas designated for the protection of marine 
biodiversity     (restrictive concept)   

Molenaar & Elferink, 2009: sectoral and holystic MPAs



WHICH ARE THE STRUCTURAL ELEMENTS OF A ‘MPA’?

 Physical dimension Physical dimension
- the marine component should prevail
- may embrace or not the three-dimensional space (soil and subsoil watermay embrace or not the three dimensional space (soil and subsoil, water 
column and surface)

 Teleological dimension (aim) Teleological dimension (aim)

- MPAs are only those whose primary aim is the protection of 
marine biodiversity? I would say yes… (CBD…)

 Regulatory dimension Regulatory dimension
- formal designation of the MPA, 
- adoption of protective measures (e g management plan) alongadoption of protective measures (e.g., management plan) along 
with monitoring and surveillance systems

Kelleher, 1999; Bishop et al, 2004; Ortiz Garcia, 2002; Dudley, 2008; Ribeiro, 2010



PROPOSAL OF DEFINITION OF ‘MPA’

‘A juridical figure to which underlies a special protective
regime granted to an area delimited in the marine
environment, extending this up to the maximum limit of the
intertidal area and to which accessorily might be linked the
adjacent terrestrial environment, being the area formally
designated and managed for the protection of biological
diversity, as well as to pursue other complementary
purposes’



3 - THE INFLUENCE OF MPAS IN THE EVOLUTION OF UNCLOS
INTERPRETATION

The effects of the encouragement and pressure to create MPAs 
are visible. Evolution from 2003 to 2011:

• 2003: MPAs encompassed only 0.45 % of the seas and oceans and 
1 14 % of the marine area within the limits of the EEZ1.14 % of the marine area within the limits of the EEZ

• 2010: the percentages have changed, respectively, to 1.17 and 
2.86 per cent ( M. SPALDING et al., 2010)

• 2011: 7 2 % of coastal waters (0 12 n m ) were protected and the• 2011: 7.2 % of coastal waters (0-12 n.m.) were protected and the 
total marine area within the limits of the EEZ amounts to 4 % 
protection  (World Database on Protected Areas dataset)

• CBD, 2010, Nagoya: target ’2020: 10 per cent’



CONSEQUENCES…

The opportunity for conflicts between coastal State powers 
and the rights and freedoms of third States will increase. 
S h t h ll d ?So, what shall we do? 

• Repeat laconically that the rights and freedoms of third States are• Repeat laconically that the rights and freedoms of third States are 
untouchable? 

• Or shall we move to solutions case-by-case, in order to reconcile the 
apparently irreconcilable? 

In the current stage of the Law of the Sea, there is no 
alternative but to read UNCLOS provisions with a dynamicalternative but to read UNCLOS provisions with a dynamic 
and contemporary perspective



4 - LESSONS FROM THE PORTUGUESE CASE-STUDY: the MPAS
created in the continental shelf beyond 200 n. m.

• 2006/2007: Portugal nominated the seabed and subsoil of the
Rainbow hydrothermal field to the OSPAR Network of MPAs as a

i t t d d ti l j i di ti R k bl OSPARmarine protected area under national jurisdiction. Remarkably OSPAR
Contracting Parties accepted the Portuguese nomination of the first
national MPA under the high seas

• 2010: Portugal nominated the seabed and subsoil of another four
ecosystems to the OSPAR Network of MPAs: Altair Antialtair andecosystems to the OSPAR Network of MPAs: Altair, Antialtair and
Josephine seamounts, and the complex of seamounts of the Mid-
Atlantic Ridge North of the Azores

• 2010: Acceptance by OSPAR Contracting Parties and decision to
designate four high seas (water column) MPAs complementary to thedesignate four high seas (water column) MPAs complementary to the
MPAs nominated by Portugal

Ribeiro, 2007, 2010, 2011; Report of the Secretary-General, 2011



Fonte: EMEPC
EMEPCEMEPCFonte:Fonte: EMEPCEMEPC





IMPLICATIONS: from the coastal State perspective

• Automatic enlargement of the geographical area where the• Automatic enlargement of the geographical area where the
coastal State can exercise his sovereign and jurisdictional
powers (prescriptive and enforcement powers)… ‘actualistic’
i t t ti f th i i t t i UNCLOSinterpretation of the provisions set out in UNCLOS

• The adoption of the management plans that assure theThe adoption of the management plans that assure the
effectiveness of the MPAs may become a ‘puzzle’ not easy to
define and achieve… coastal State may not have unilateral
powers to adopt all the relevant protective measures (need
of a strong diplomatic ability…)

In this respect the reasoning of article 4 of Annex V of
OSPAR Convention, together with Recommendation
2003/3, gives important guidelines

Ribeiro, 2007, 2010



IMPLICATIONS: from the coastal State perspective

• Effects on the evolution of the Portuguese legal system:• Effects on the evolution of the Portuguese legal system:

- Regional Legislative Decree 15/2007/A (RLD 15/2012/A) / AZORES:Regional Legislative Decree 15/2007/A (RLD 15/2012/A) / AZORES:
creates the Marine Park of the Azores, including the outer continental
shelf, namely the protected areas nominated to the OSPAR Network of
MPAsMPAs

- Decree-Law 142/2008: sets the regime of the National Network of/ g
Protected Areas - is applicable in the outer continental shelf

R i l L i l i D 28/2011/A i l h M i P k f- Regional Legislative Decree 28/2011/A: implements the Marine Park of
the Azores. Rainbow hydrothermal field is classified as ‘marine natural
reserve’ and the Altair seamount, Antialtair seamount and the complex
of seamounts of the Mid-Atlantic Ridge North of the Azores are classified
as ‘habitats and species management areas’



IMPLICATIONS: from the coastal State perspective

• Continuation• Continuation…

- Regional Legislative Decree 9/2012/A, implemented by the Regionaleg o a eg s at e ec ee 9/ 0 / , p e e ted by t e eg o a
Legislative Decree 20/2012/A: establish the regime on access and
utilization of natural resources for scientific purposes, including
bioprospecting This regulations anticipates the implementation of Thebioprospecting. This regulations anticipates the implementation of The
Nagoya Protocol, of 29 October 2010 (genetic resources), and it is
applicable in all maritime zones under Portuguese jurisdiction

- Legislation (national and regional) establishing the regime on
exploration and exploitation of geological resources, embracing allexploration and exploitation of geological resources, embracing all
maritime zones under Portuguese jurisdiction



IMPLICATIONS: from OSPAR perspective

• It is clear that the Contracting Parties of the OSPAR• It is clear that the Contracting Parties of the OSPAR
Convention are willing to strengthen the OSPAR
Commission’s mandate in areas beyond national jurisdiction,
if th ti l i t t i t ff t dif the national interest is not affected

• The task of regulate and manage the four OSPAR high seas• The task of regulate and manage the four OSPAR high seas
MPAs, complementary to the 2010 Portuguese nominations,
faces own complicated factors

• To achieve the four OSPAR high seas MPAs’ objectives, the
OSPAR Commission set an ambitious working plan forOSPAR Commission set an ambitious working plan for
Contracting Parties



FINAL THOUGHTS

Both for areas under national jurisdiction as for areas beyond
national jurisdiction, only a revolutionary change of the currentj , y y g
paradigm ensures the achievement of objectives set for marine
protected areas and, consequently, a more happy ending for the
oceans health

Marine protected areas are a kind of ‘ecological insurance’Marine protected areas are a kind of ecological insurance
(Costanza et al., 1998) of which the oceans depend on to
prosper and… to make prosper. Any reflection about the futurep p p p y
of the Law of the Sea must necessarily face the implications,
whatever its complexity, of that certainty



Thank you very much for your attention…


